Case 1 :05-cv-01 688-HHK Document 31 Filed 02/26/2007 Page 1 of 30 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

GEORGE BANKS, | 

Plaintiff, | 

§ CaseNo.05-CV-01688-HHK 

§ 
BANK OF AMERICA, N.A., § 

Defendant. ^ 

PLAINTIFF'S OPPOSITION TO DEFENDANT BANK OF AMERICA'S 
^^"^ A/tnTTON FOR SUMMARYJUDGMENT 

n.^vc r''Ranks"1 bv and through the undersigned attorney, 
COMES NOW, Plaintiff George Banks ( Banks ), oy anu & 

, r» • „'c/"RnA" and "bank"") Motion for Summary 
and respectfully opposes Defendant Bank of Americas (BOA and bank; 

/r^ M '5A\rr-nllprtivelv "Motion").' Reasons in support 

Judgment and Memorandum in Support (Doc. No. 26) (collectively Mon 

of Plaintiffs opposition are more fully stated below. 

INTRODUCTION 

PlaWff, complain, is based upon fou, claims: violation of 42 U S.C. I 198, . negligence, 
gross neglige„oe,andneg.igen.supervisionana»,ning.Defe„dan.'sMo.ion. while p,oviding,h,s 

courtseiec. excerpts from *e record, pain,sadis,orted and exaggerated por,rai,of,hef.c,sas .hey 

occurred, and fails to ftlftll this Court's requiremem under LCvR 56.1 to provide a statement of 
material facts no,indisput..'No,withs.anding.hedefec.inDefe„danfsMotion.Plaint,ftwi,lshow 

that there are genuine issues of material fact in dtspute relative ,0 each clann. ^ that Defendant's 
Motion should be denied, as this case should thus be decided by a trial jury ' 



All citations to 






Jisputed 

fundamental fact at issue in this case 
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FACTUAL BACKGROUND 

Ocorge S. Banks is .he owner, charman and CEO of Sentry Security tatenrational, Ine. 
(•■SSn.headquarter^J in Washington. D.C, (See Pl.'sDep. datedNov. 6.2003, relevant porior. of 
which are a.u.ched hereto as Exh,b,t A and mcorporated herein by reference, at 14-1 5.) He is an 
An,er,can citizen of African (Lit^nan) heritage. <.See a at 5-6.) He earned . bachelors degree in 
cr,n,inal justice f^m Rhode Island College. (See ^. a. 7.) He stated SSI in fuly of 1999, and 
opened accounts at Bank of Anreric. (thenNations' Bank) in 1999, a. its Silver Spring Branch. (S» 

fiat 14-15;) 

On Saturday, June 1 5 , 2002, Banks went to the BOA branch at 1 835 Columbia Road NW, 
Washington, D.C, to conduct a business transaction. (S.e Id. at 20.) He sought to withdraw $1 ,000 
from one account to transfer $700 of that $1,000 to another business account, and pocket the 
remaining $300. i^S.c id.. X2X-12) At no time did this transaction involve an external check. iSee 
Dep.ofGennanJordandatedJul.31,2006.relevantportionsofwhich are attached hereto as Exhibit 

B and incorporated herein by reference, at 74, 76.) The bank was fairly crowded. (5ee Dep. of 
Roxanna Fuentes dated Jul. 1 7, 2006, relevant portions of which are attached hereto as Exhibit C and 

incorporated herein by reference, at 34.) 

On that date, he approached the Hispanic teller, Ms. Roxanna Fuentes ("Fuentes"), and 
simultaneously provided her with completed withdrawal and deposit forms, particularly since the 
transaction would have involved a simultaneous transaction of moving $700 to one account and 
withdrawing $300. (5e. Ex. A at 23.) He also gave the teller his Rhode Island driver's license. (S.e 
Id) She then immediately requested an additional form of identification, pursuant to which he 
presented his Private Detective Agency License. (See Id, see also Ex. C at 73.) That document, 
which featured a picture of him, stated: "Metropolitan Police Department Security Officers 

2 
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Management Branch: Private Detective.^" Fuentes then started to process the transaction and was 
getting ready to give Banks S300, at which time a white and/or Hispanic female walked toward 
Fuentes and intervened. (See Ex. A at 23-24) Without reviewing any of Banks' documentation or 
asking him any questions, the mtervenor stated that Banks did not look like he owned the business. 
iSee id.) Based upon his recollection, Banks recalls that the intervener did not appear to be either 
Black or African. (See Aff. of George Banks, attached hereto as Exhibit E, and incorporated herein 
by reference.) Banks then asked her what do owners of these types of businesses look like. {See Ex. 
A at 24.) The intervenor then stated that she was not going to honor his transaction. 

At that time, Fuentes had processed the transaction, with the exception of giving Banks the 
requested $300^Accordingto Fuentes, Ms. ValentinaElebesunuC'Elebesunu"), the head teller, was 

the intervenor and purportedly advised Banks that a second form of identification was required. {See 
Ex. C at 22; 41:1-4).' However, Banks had already presented two forms of identification to the 
teller. {See Ex. A at 23 : 5-19). He then told the intervening bank representative that the transaction 
was completed; that he had provided two forms of identification; and that he had three accounts at 
the bank: savings, checking and a CD account; and he did not know why he could not withdraw his 
money. {See Ex. C. at 38.) The intervenor then required the teller to reverse the transaction, which 

she did. {See id at 72.) 

At that point the teller returned Bank' s two forms of identification and the transaction fomis. 
Banks was shocked and insisted that the bank honor his transaction, but the teller refused. 



^ A copy of the identification card presented to Defendant's teller is attached hereto as Exhibit D. and is incorporated herein by 



reference. 



' A copy'of the counter document filled out by Plaintiff and processed by Fuentes (as evidenced by the identification validation 
sip and bank approval print stamp on the document itselO is attached hereto as Exhib.t V. and ,s mcorporatcd here.n by 

?Sdo« n?co^ncld\'2Elebesunu was act^ 
Argument § H, D, 2, b. 
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According to the bank teller,Banks"wasn'tthatloud" when he was talking to her- he was upset, but 

he was not "yelUng." Id. at 43, 447 

Almost immediately, an off duty D.C. Metropolitan Police Officer approached Banks while 
he was still in line and threatened to arrest him because he was insisting that the bank honor his 
transaction. (See Ex. A at 28.) The BOA branch manager, Mr. German Jordan ("Jordan"), a 
Hispanic person of Bolivian heritage, then came to the window and asked Banks to sit down at one 
of the nearby desks, which Banks did. {See Ex. B at 24.) However, Jordan never once sat down with 
Banks, never reviewed the transaction paper work, never reviewed Banks' credentials, and never 
asked him any questions. Jordan did speak with the teller for about 2-3 minutes. (See Ex. C at 50.) 
While Banks was seated at Jordan's Desk, the off duty police officer and BOA's security guard, a 
licensed special police officer (SPO), stood in very close proximity to Banks. {See Ex. A at 30.) 
Banks attempted to explain to the officers in a moderate and respectable tone of voice that this 
should not be happening to him since he was a customer and had money in the bank. {See id.) 
Within minutes, the manager came to where Banks had been waiting, and without attempting to 
explain anything, ordered the bank's security officer to "get him out of the bank." Ex. E. At that 
point, while in public view, Banks was handcuffed and forcefully removed from the bank and 
charged with disorderly conduct." {See Ex. A at 41-42) He was taken to the Third Police District 
and held for five (5) hours. {See id at 44.) He had never been arrested before this occasion. {See 



' This testimony conflicts with Jordan's deposition testimony thathe heard a customer ("Banks") screaming, shouting and yelling at 



5 testimony 
teller line. 



' Eyewitnesses to this event, including bank witness and employees, concur that the security ofncer was aggressively involved in the 
arrest process. 
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Ex. E.) He was required to retain legal counsel, and the criminal charges were subsequently not 

papered. {See id.) 

According to the record developed in this case, at no time did the teller believe that there was 
potential fraud in what Banks wasdoing.(S.eEx.Cat45:16-20.).Also,Banks cooperated with the 

teller and answered her questions about his account and at no time said anything that led her to 
believe that the accounts referenced by him were nothis. {Seeid. at 46:7-15.) According to Fuentes, 
once a customer provided two forms of identification, her standard practice was to validate the 
transaction, which she did in this instance: bank transaction, "number 139". Id at 67-68. Moreover, 
according to Fuentes, to the extent there was a misunderstanding between her and Banks, the dispute 
between them was "resolved" and she decided to process the transaction. Id. at 70:1-8. 

The bank withdrawal slip for the transaction noted verification of identification per Banks' 
Rhode Island driver's license and Metropolitan Police Private Detective Identification. See Ex. F. A 
bank encryption on the back of the withdrawal sheet indicated that the teller had approved the 
transaction prior to her manager's intervention and reversal of the transaction. See id. This was the 
first time that Fuentes could remember being told by a head teller to reverse a transaction that she 
had approved. {See Ex. C at 75.) 

Jordan admits that he instructed the bank's security officer to escort Mr. Banks out of the 
bank. {See Exh. B at 29:13-15.) Pursuant to Jordan's instruction, the security officer attempted to 
forcefully escort Plaintiff from the bank. {See id at 29:16-18; 32:3-12.) He grabbed Banks by his 
"upper arm" and asked him to leave. Id; {See also id at 3 3 .) Within 1 0-20 seconds after that, the off 
duty D.C. Police Officer intervened, and both the security guard and the D.C. Police officer jointly 
escorted him out of the bank. {See id at 34: 5-12.) Accordmg to Jordan, the bank's policy 
authorizes removal of a customer from the bank "only when the customer gets abusive and becomes 

5 
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unreasonable." Id. at 55: 19-22; 56: 1-7, He claimed that Banks was abusive because he was 
screaming and yelling at the teller, which is contradicted by the teller's own testimony. (See id.) 



Despite having irate customers many times 



before this, this is the first time that Jordan had 



asked security to remove someone 



from the bank. (See fd at 58:12-150 In so doing, Jordan failed 



that he did not then examine the transaction 



miserably to properly investigate the manner m 

documents which Banks had presented to Fuentes. iSee .d. at 73: 1-13; 81:12-20.) Generally, a 

tellerwouldnot begin theencryption process involved in validationofthe transaction without having 

received the required identification. {See id. at 79; 80:1-8.) 




According to the teller involved in this incident, in an over-the-counter transaction in which a 
depositor requests less than $500 cash back, based upon the bank's policies and procedures, the bank 
only requires presentation of one form of ID. (5e. Ex. C, at 14-15.) If a depositor, as here, was 



are attached hereto as Exhibit G (under seal) and incorporated herein by reference 
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„i,hd„»„g S,,000, he or she weld be ,e,u„ed .0 presen, ..o fom,. of ,de„.if.ca«on. ^See ,-. a. 
„:n.21,lfadepos,.or,ashere,was»i.hdraw,„gS300a„d,ransfe.,ngS700ft..oneaccou„.,o 

another, only one for™ of identification would be required. (See id a, 20: 1-4, 9-14). 

F„rthennore,there«asavldeoca.erawhichreeo^ed.heincide„.wi,hP,ai„Uffa,.hebarf. 

(*. y at 64.) Tltere was a bank investtgation, and in the process, Defendant sen. a copy of the 
.deo was .0 its national corporate security office. (,*e Ex. B a. 4,:.-.6,. The ban. nranager 
observed parts of the vtdeo wt.h Bonnie Sobolewski of Defendant's corporate security o«,ce. (*. 
W, at 47: 1-22; 48: 1- 1 0). But the Defendant maintains .ha, i. does no. presen.ly have a copy oi .he 



video. 



Aecording.oone-tellern,anager,.herehavebeenpriorins.ancesinwhiehHispanicWwhi.e 

e„s.on,ers have raised therr vetoes and become angry with .he .e.ler. (See Dep. of Viienttna 
EleJesunu dated Jul. niaOOb, attached hereto as Exhibit H and incorporated herein by reference, at 
65-66.) However, she had never observed the involvement of the bank's security guard and .he 
executionof an a.es. of any of these individuals. (,*. ,..) Fulhcr. based upon her obse.ations, 
she admits tha. Banks did noUo anything to Ms. Fuentes. ha. justified his arrest. (See i<.. a,67.) 

STANDARD OF REVIEW 
Defendant BOA asserts that it is entitled .0 summary judgment as a matter of law. As such, 
defendant bears a heavy burden of overcoming all favorable inferences to which the plain.iff is 
entitled. Summary judgment should be granted only if '.here is no genuine tssue as to any material 
fact and the . . . moving party ts entitled to judgment as a matter of law." Fed. R. Civ. P. 56(a). ,. is 
settled lawthatthemovingpartybearstheburdenofdemonstratingtheabsencecfanygenuineissue 

of material fact. AMes v. S. H. Kress * Co.. 398 U.S. ,44, 157 <1970); R.c^r,son v. N«,W 
Rifle Assoc,a.:o«.m F. Supp. 499 (D.D.C. 1994). Thus, BOA is entitled to summary judgment 



7 
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„„,y ,f ,h, pleadmgs, deposWons, answe. to i„,e.og..ories, admissions on file, and affidavit, if 
,„,, show ft,a, .h.« is no genuine issue of materia, fac, and ,ha, *e moving party is entitled to 

judgment as a matter of law. Id. 

Since all inferences drawn from the underlying facts are to be viewed in the light most 
favorable to the non-moving party, the defendant's burden is substantial. Washington Post Co. v. 
U.S. Dept. of Health and Human Services, 865 F.2d 320, 325 (D.C. Cir. 1989). As noted by the 
Court in Washington Post, supra at 325, 

"Summary judgment is appropriate only in circumstancxs where the evidence is such 
thatre^nabljurycouldnotreturnaverdictforthenom^^^^^^^^ 

V Liberty Lobby. Inc., 477 U.S. 242, 248, 91 L.Ed.2d. 202. 106 S.Ct. 2505 (1986). 
ndc dfngamLnf;rsummaryjudgment,thed:stnct court .sobhgated to v.^^^ 

available evidence m the light most favorable to the nonmoving psrly^ Adickes 
7uvT Popham Haik, Schnobrich, Kaufman & Doty, Ltd. v. Ney^comb SecM 
"0243 U S App. D.C. 43, 751 F.2d 1262, 1263 (D.C. Cir. 1985) ("Any doubt is to 
be resolved against the moving party.") The Supreme Court has receritiy made clear 
that"at the summaryjudgment stage the judge-sfonction IS notlnmse^^^^^^^^^^^ 
evidence and determine the tnith of the matter but to determme whether there is a 
genuine issue for trial." Anderson, All U.S. at 249. If a genuine dispute does exis 
over a material issue, then parties should be given the opportunity to present direc 
evidence and cross-examine the evidence of their opponents m an adversarial 
setting." 

ARGUMENT 
I Defendant's Motion Fails to Provide a Statement of Material Facts Not In Dispute As 

Offered In Defendant's Motion Should Be Stricken, and Defendant's Motion Should Be 



Denied. 



Defendant's Motion fails to fulfill this Court's requirement under LCvR 56.1 to provide a 
statement of material facts not in dispute. Under this Court's Local Rules, a party moving for 
summaryjudgmentmust provide "astatementofmaterialfacts as to which thatparty contends there 

is no genuine issue, which shall include references to the parts of the record relied on to support the 
statement." LCvR56.1. A proper submission under LCvR 56.1 must specify the material facts and 
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direct the court and the non-movant to those parts of the record which the movant believes support 
the statement, thereby isolating the material facts and distinguishing disputed from undisputed facts. 
Burke V. Gould, 286 F.3d 5 1 3, 5 1 8 (D.C.Cir.20O2). Due to the nature of summary judgment and the 
rule's purposes, before the court may consider disposition of a case in such a manner, it must make 
certain that the moving party is in full compliance with LCvR 56.1 , as failure to file a statement of 
material facts inaccordancewiththerulemaybefatal to itsposition.Gar^e/.v.a«/r.//«/.//^^^^^^ 
^ge«cj.,637F.2d 770, 773 (D.C.Cir.l980)(reversingsummaryjudgmentgrantedtoamoving party 

whose statement of material facts included with its motion failed to specify material facts, and 
merely incorporated entire affidavits and other materials without reference to particular facts 
supporting the view that no genuine issues of material fact existed.) 

Defendant' s failed to file a proper statement of material facts in accordance with LCvR 56.1 . 
lnstead,itincludesaspartofitsMotionsectionsentitled"UndisputedFacts"and"PlaintifrsFactual 

Allegations," both of which hardly suffice as "a statement of material facts" as to which Defendant 
contends there is no genuine issue. See Def s. Mem. at 3-10 (Doc. No. 26). Rather than setting out 
factual statements in corresponding numbered paragraphs and supporting each statement through 
citations to the record, as required by LCvR 56. 1 , Defendant's "Undisputed Facts" and "Plaintiffs 
Factual Allegations" sections fail to specify material facts, and repeatedly blend factual allegations 
with legal argument, and undenuine the purpose of the Rule which is to assist the Court in quickly 
determining which facts are actually in dispute and which facts are without support. Jackson v. 
Finnegan. Henderson, Farabo.. Garrett & Dunner.. 101 F.3d 145, 153 (D.C.Cu.l996). Further, 
these "fact" sections offered in Defendant's Motion merely incorporate deposition testimony and 
other materials without reference to particular facts supporting the view that no genuine issues of 
material fact exists. Accordingly, Defendant cannot meet its burden in showing that there is no 



9 
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dispute of material fact, and therefore its Motion should be denied. 

n Plaintiff Has Stated A Clai. Dpon Which Relief May Be Granted, And Thus, 

Defendant's Motion Should Be Denied. 

^. Genuine Issue, of Disputed Materia. Facts Exist Regarding PUinSfTs 

Negligence Claim. 

,„ ,he District of Columbia, as elsewhere. "Wo establish negligence aplaintilfmustprove a 

d„,v of c^ owed by the defendant to the plaintiff, a b.ach of ftat duty by the defendant, and 

dantage to the interests of the plaintiff, ptoxintately caused by the breach." D^/n« »/C„ta«» v. 

Bere„a. U.S.A. Corp., 847 A,2d 1 127, 1 135 n. 2 (D.C.2004> (,«i„g DisMc, ofColun,t,a v. 

Harri,. 770 A.2d 82, 87 (D.C.2001)) (quotation mailts and alteration omitted). 

Uislundamental and well-semedthatabusinessinvitorhasadutyofcaretoitspattons while 

present on its premises. *., e.g., *g»™a v. D.sMc, o/Co/-.» Safeway Sore, /nc, 406 F.2d 
653, 655 (D.C. Cir. 1 968) (a business invitorVduty is to exercise reasonable car. to keep his place 

of business safe for the customer using if); S™,/, v. Safeway S.ores. Inc., 298 A.2d 214, 216 
(D.C.1972)(discussing&«.«»'.).In.heD,s,rict„fColumbia,underr,a»Av.S./ewavS«,.and 

i,s progeny, a business, duty extends to protecdng its customers from foreseeable harm caused by 
.bird parties a, its "exit doorway and the approach thereto." 107 A.2d 118. 121 (D.C.1954). 

,„KiWs,acust„me,leavingagroce,y store throughitsonlyexittrippedoverasmall wagon 

drat had been left on a public sidewalk by some young boys. M. at 119. Thou^ not store 

employees, the boys customarily gathered outside the store to offer delivery services for a fee. M. 
Tl,e,rialeo„,tins..uctedthejury.ha.",herec.nb.noduty imposed onthedefendantinthtsor any 

other case of this type w..h respect to space over which th. defendant has no control and no legal 
opportunity forcon,ro.."KTheCouno(Appealsd,sagr.ed,conc,nd,ngthat,hetrialco„rtsta.ed 

,oonarrowaviewofabusine,s.du.yofea,e.«.K,»*fou„dpersuasive.heRes.ateme.t(First) 
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of Torts § 348 (1939), which Viands summarized as follows: "an invitor is liable to a business 
mvitee for injury caused by the accidental negligence or intentionally harmfijl acts of third persons if 
the invitor by the exercise of reasonable care could have (a) discovered that such acts were being 
done or were about to be done, and (b) protected the invitee by controlling the conduct of the third 
persons or giving a warning adequate to enable him to avoid the harm." Id. at 120-21 (emphasis m 
original). 





Despite this policy, Plaintiff submits that Fuentes initially requested that he present two 
forms of identification, not one. He complied and presented the requested two (2) forms of 
identification. {See Ex. A at 23; 3-14.) After all. Plaintiff was a bank depositor, albeit wiUi a 
different branch, and should have been treated in accordance with the bank's policies and 
procedures. The bank should have processed his transaction once Banks presented appropriate 
identification. These policies and Plaintiffs business invitee status create the legal framework to 
establish Defendant's duty owed to Plaintiff. Novak v. Capital Management and Development Corp 
452 F.3d 902, 915 (D.C. Cir. 2006). 

11 
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Plaintiff asserts negligence against the Defendant as a business invitee and based upon its 
stated policies regarding approval and processing of financial transactions. There was no legitimate 
reason for the Bank to justify not processing his transaction. Likewise, there was no reason to ask 
Banks to leave and to invite the security guard to assist in that process. The bank enjoyed a duty to 
protect its depositors, including Banks as an invitee, from harm and to follow its customer service 
and transaction approval policies. In this case, the bank at each level- the teller, the head teller, and 
the bank manager- exhibited absolute disdain for its polices and treated Plaintiff harshly and 
adversely, simply because he insisted that there was no legitimate reason for the bank not to honor 
his identification and complete his transaction. 

Furthermore, the evidence in this case is controverted as to why the transaction was not 
concluded; it certainly was not as Defendant contends, based upon the teller's determination that 
Plaintiffs produced identification was unacceptable. Indeed, the record is rather revealing on this 
factual question and shows that Fuentes did in fact approve PlaintifTs transaction, and a note on the 
pertinent withdrawal form references two (2) forms of identification shown by Plaintiff. {See Ex. F). 
Additionally, Fuentes has admitted that only one form of identification was required for this 
particular type of transaction. {See Ex. C at 20; 1-4, 9-14.) (If a depositor withdrew $300 and 
transferred $700 of that from one account to another, only one form of identification would be 

required). 

On the question of foreseeability, the D.C. Court of Appeals tends to follow a "sliding scale- 
whereby "[i]f the relationship between the parties strongly suggests a duty of protection, then specific 
evidence of foreseeability Is less important, whereas if the relationship is not of a type that entails a 
duty of protection, then the evidentiary hurdle is higher." See Workman v. United Methodist Comm. 
on Relief of Gen. Bd of Global Ministries of United Methodist Church, 320 F.3d 259, 264 (D.C. 

12 
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Cir.2003). The duty imposed, therefore, is one of degree: the closer the relationship between the 
plaintiff and defendant- that is, the more control the defendant exercises over the plaintiff- the more 
exacting the defendant's duty to provide for the plaintiffs well-being becomes and, accordingly, the 
less necessary becomes "specific evidence of foreseeability." Id. at n. 1. At one end of the scale- 
requiring less foreseeability- is a custodial relationship such as between a school and a student, see 
District of Columbia v. Doe, 524 A.2d 30, 33 (D.C.1987), while, at the other end of the scale- 
requiring specific foresee ability- is no relationship between the parties. Li this case, the relationship 
is a close one, between a bank entrusted with its customer's money and a bank depositor who is also 

a business invitee. 

Defendant's bank manager was fully aware that there was a dispute in process at the teller's 
window. At some point, the dispute between Banks and the teller was "resolved," and Fuentes 
decided to process the transaction. Ex. C at 70: 1 -8. Fuentes also testified that Plaintiff was neither 
loud nor yelling at the time that she handled the transaction. At the time that Plaintiff spoke with the 
bank teller, he "wasn't that loud;" Plaintiff was upset, but he was not "yelling." Id. at 44. In 
contrast, the bank manager testified that the customer was "abusive to the bank teller" when she was 
doing the transaction, (Ex. B, at 62: 1-4; 67'°) and that he never produced a second form of 
identification. Id. at 63:17-19. (Emphasis added). In addition, there was an off-duty D.C. police 
officer on the scene who was not fully apprised of all of the facts and certainly not the details of 
Plaintiff s business dealings with the bank, nor Defendant's policies and procedures for conducting 
certain transactions. {See id at 66: 9-12; 67: 8-12). Hence, Jordan was fully aware that the police 
officer who was already anxious could misconstrue the facts and arrest Banks for appearing to create 



'» The court should note that the incident involving Plaintift^as in fact recorded on a video tape; Ihe Defendant now claims that it did 
not retain a copy of the tape. (See Ex. C at 46-47, 49, 84, 85.) 

13 
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ad.rupt.on whereas inrealUy he waslegH^matelyarguingthatthebankh^ 
hisrights.Defendantattemptstoplacetheblameforthearrestexdus.velyontheD.C.pohceofficer 

who actually effectuated the arrest. In so doir.g, Defendant .gnores Jordan's sworn test.mor.y that he 
called security afterheconcluded that he couldnotdeal with thecustomer anymore. (5eei./.at55). 

Jordan also testified that Banks was being abusive and did not calm down. {See id at 59). 

Further,Jordan admits thathc instructed the security guard ondutyatthebankto "take Banks 

out of the bank." Mat 29. As a result, the security guard initiated this process. Id. Notably, this 
.nstruct^onto security occunedwithouttheBankmanagereverexaminingthetransactiondocuments 
(.arkedhereinasExhib.tF)orHstenmgtoPlamt.ffsversionoftheincident.Hadthebankmanager 

merely reviewed the bank transaction documents and the progress thereof, he would have learned 
that the transactionhadbeenapprovedandsubsequently reversed. Healsowouldhavebeenableto 

verify whether, at that point in time. Banks had in his possesston the required two forms of 
identification. But Jordan never asked Banks any questions. (See Ex. B at 36:3-4). At his 
insistence, the security guard askedBanks to leaveandactually used force in thatprocessbyplacing 

a hand on Banks' "upper arm. Id at 32. When asked why he told the security guard to put Banks 

out, Jordan stated; 

"Because I knew that I wasn't going to get nowhere. He wasn't interested in talking 
to me or trying to solve the problem. He was Just fighting and argumg and betng 

„1 1 



disruptive. 



(W. at35.) 

Jordan's negligent action and order .0 .l,e seeunty guard triggered the involvement of the 
D.C. police officer and caused Plaintiff .0 be arrested, (to ,.. at 33.) Contrary to Defendant's 



" The manager testified that Banks never had a conversation with him. (Id. At 35). 
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factual version, bank employees conclude that the security guard and the police officer jointly took 
Banks out of the bank. {See id. at 34: 5-9; also Dep. of German Jordan dated Jan. 7, 2004, attached 
hereto as Exhibit 1 and incorporated herein by reference, at 49.) The security guard actually assisted 
the officer in executing the arrest and handcuffuig Banks. {See Ex. I at 49: 17-22; 50:1 1-12: "Both 
of them were pulling his hands back and Officer Tubbs just handcuffed Banks.") Id. It was only 
after the police took Banks outside, (not inside) that the Officer stated: "[t]his is not a bank matter 
anymore, it's a police matter." Ex.Bat35: 8-10, Therefore, up until that point, Jordan could have 
taken steps to ensure Plaintiffs safety, and to more completely investigate his customer problem. At 
no time, however, did he consider the possibility that Banks' complaint had any credence. For him. 
Banks was the proverbial "invisible man." 

Plaintiffs negligence claims are based upon the bank teller, head teller and bank manager's 
actions. Each failed to properly handle a simple transaction after Plaintiff produced appropriate 
identification, and each was hostile and adverse toward Plaintiff, resulting in Plaintiffs being 
arrested, charged and prosecuted for certain criminal offenses for the first time in his life. Although 
Jordan fully appreciated the D.C.'s police officer's ongoing interest in the matter, he never did 
anything to explain to the officer that the customer was within his rights in protesting the bank's 
manner of handling his transaction. At no time did Plaintiff threaten or assault anyone. 

Based upon its own testimony. Defendant deviated from its own policies and procedures and 
took no steps whatsoever to protect Plaintiff from the possibility of arrest. Jordan conceded that he 
would have handled a customer with a "legitimate complaint" differently, even if that customer was 
upset about the manner in which he was being treated, and even if that customer was screaming and 
yelling about a complaint. Id. at 56-57. Then, prey tell, why did he handle Plaintiff in the manner 
that he did? He also testified that he was there to "help" his customers, but in this case he only 
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helped to humiliate and embarrass Plaintiff and to cause his arrest. 

At no time did Jordan attempt to secure the pertinent documentation related to the 
transaction; at no time did he request that Plaintiff produce a second form of identification, aor did 
he ask Plaintiff a single question. How could he possibly help Plaintiff if he did not communicate 

with him? 

Defendant's conclusion that the bank's liability would have to be related to the teller's 

decision not to process his $1,000 transaction is an oversimplification of the issue at hand and a 
trivialization of its own policies and procedures aiid Plaintiffs business invitee status. Defendant's 
actionswerethecause-in-factandproximatecauseofPlaintiffsbeingputoutofthebankandbeing 

arrested for disorderly conduct related to his protesting that the bank violated his contractual and 

civil rights. 

Defendant's argument that the bank did not have a master-servant relationship over the 
security guard must also fail . Indeed, Jordan' s testimony is that he ordered the security guard to do a 
task related to Plaintiff, and the security guard complied. Surely, this creates an inference in 
Plaintiffs favor that the store manager had certain supervisory authority over the guard, as he did 
exactly what Jordan ordered him to do in this instance. 

There are genuine issues of material fact which demonstrate the existence of the elements 
which prove Plaintiffsclaim.Accordingly,dispositionofthisclaimunderthedoctrineofsummaiy 

judgment would neither comport with the law nor with fairness and justice. 

B. Genuine Issues of Material Fact Exist Regarding Plaintiffs Negligent 
Supervision Claim, 

Defendant submits thatPlaintiff cannot establish the applicablestandardofcaretomaintaina 

claim of negligent supervision because the legal basis of Plaintiffs claim is contained in bank 
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policies and procedures^^ "copies of which he does not have." Def.'s Mot. at 18. However, 
Defendant did produce copies of its policies and procedures to Plaintiff, but due to circumstances 
beyond both Plaintiff and Defendant's control (more than likely caused by an internal mistake within 
the postal service), copies of these documents were not received by Plaintiff until February 20, 2007. 
Said documents are attached hereto as Exhibit G, and are incorporated herein by reference. These 
policies and procedures, together with other evidence in the record, show that Plaintiff has stated a 
claim upon which relief can be granted against Defendant for negligent supervision. 

An employer conducting a business activity through an employee may be liable for harm 
resuhing from an employee's conduct if he is "negligent or reckless in the supervision of the activity; 
in giving improper or ambiguous orders; in failing to make proper regulations; or in permitting, or 
failing to prevent, negligent or other tortious conduct by persons, whether or not his servants or 
agents, upon premises or with instrumentalities under his control." Tarpeh-Doev, 6^.5., 28 F. 3d 120, 
123 (D.C.Cir. 1994). To establish a claim ofnegligent supervision, a plaintiffmust present evidence 
Svhich establishes the applicable standard of care, demonstrates that this standard has been violated, 
and develops a causal relationship between the violation and the harm complained of.' Morrison v. 
MacNomara, 407 A.2d 555, 560 (D.C.I 979) (quoting Kosberg v. Washington Hosp. Center, Inc., 



*^ In his deposition, the bank manager elaborates on the banks policies and procedures which he and the tellers arc trained by the 
bank to follow: 

Q: Are you familiar with the policies and procedures of the bank regarding customer service? 

A: Yes. 

Q: And arc they codified or memorialized in some type of publication? 

A: Yes. ... guidelines that we have as far as customer service. You know, policies and procedures we follow. ... 

Q: . . . What are you referring to when you're talking about the policies and procedure? 

A: Policies and procedures, meaning like, for example, if a customer would come to the bank, . . . procedures that 

we follow as far as how to handle the transaction. 

(Ex. B at 7-9.) 
'•' Plaintiff concedes its negligent training claim. 
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394 F.2d 947, 949 (D.C.Cir.l968)). 

Defendant's Teller Operations Manual outlines the policies and procedures that atelier is to 
follo^v when a bank customer enters the bank to complete a transaction, and provides the applicable 
standard of care in PlaintifP s negligent training and supervision claim. (See Ex. G.) 




Instead the teller supervisor refused to allow Plaintiff's transaction to be 
processed, claiming the ID he presented was insufficient and that he did not look like he owned the 

business. 

Even if the ID presented was questionable in the mind of the supervisor in accordance with 
the bank's own policies and procedures, she could have verified Bank's identity by comparing the 
signature on the transaction document to the bank account signature card on file. (See id at BOAl- 
019.) However, rather than exhaust an alternative outlined in the procedures to verify Banks' 
identity, the intervener simply refused to process Banks' transaction and refused to require Fuentes 
to follow bank procedures. Rather than attempt to assist the customer in resolving his issue with 
Fuentes, the intervenorsimplycalled bank security and drewfurtherattentiontothe Plaintiff thereby 

suggesting hisimpropriety and/or criminality, whichleadto his arrest onabogusdisorderlyconduct 
charge. It is for the same reasons that there is a breach of duty in the negligence claim, that there is a 
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breach of the duty to properly supervise in this claim. 

C. Genuine Issues of Material Facts Exist as to PlaintifT s Gross Negligence Claim. 

Toestablishaclaimofgrossnegligence,aplamtiffmust prove thesameelementsasordmary 

negUgence,aswella.beableto«how"suchanextremedeviatior,fromtheordir.arystandardofcare 
to support a finding of wanton, willful and reckless disregard or conscious indifference for the 
rights. . . of others." District ofColumtra v. Walker, 689 A.2d 40, 44 (D.C.1997) (ating^«^r.w5 v. 

Wilkins, 934 F.2d 1267, 1272 (D.C.Cir.l991)). 

Consistent with Defendant's own policies and procedures, because Plaintiff maintained two 

deposit accounts. Plaintiff was classified as a "bank customer." {See Ex. G at BOAl-012.) 




In beginning his transaction. Plaintiff presented the teller with a counter document to 
withdraw$1000fromhis company account, along withhis valid, unexpired drivcr'slicense issued 

from within the United States. When the teller asked him for a seconda^ form of ID, he produced 
his photo-ID issued by the District of Columbia Metropolitan Police Departmem Security Officers 
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ManagementBranch,acity governn^ental agency. The teller then processed thetransac^^^^ 
about to hand Plamtiff the money when the teller supervisor walked over to her ar>d stopped her. 
Although the secondary ID offered by Plaintiff to confirm his identity met all of the requirements 
outlined in Defendant's own policies and procedures, the teller supervisor told Plaintiff that the 
secondary form of ID presented was not acceptable, and reversed the teller's transaction.'^ Rather 
than proceed with Plaintiff s transaction, per Plaintiffs account agreement with the bank. Defendant 
refused to process Plaintiffs transaction, called bank security, and caused Plaintiff to be arrested, 
which caused him to suffer physical and emotional injuries. 

Gross negligence is that which shocks fair-minded men. Piedmont Resolution, LLC. v. 
Johnston, Rivlin & Foley, 999 F. Supp. 34,58 (D.D.C. 1998). This standard includes conduct held 
to be so extreme as to comiote some sort of bad faith. Walker. 689 A. 2d at 44-45. In this case, a 
bank depositor was refused the right to make a deposit and withdrawal, despite being a bank 
customer with money in his accounts, was then isolated and castigated without any communication 
or management inquiry, and was forcefully evicted from the bank and arrested. These are actions 
which a jury could reasonably find to be outrageous and abhorrent. Defendant refused to process 
Banks transaction because a bank supervisor claimed that he did not look like he owned the business, 
not because he did not look like the picture on the IDs presented. (See Ex. A at 23-24.) Defendant's 
employees make varied and inconsistent arguments, including Plaintiffs secondao' form of ID was 
not acceptable. (See Ex. B at 37-38.) If Defendant refused to process Plaintiffs transaction based 
upon the fact that he did not look like he owned the business, then the only question that should be 
left to the juiy is whether Defendant's refusal to process the transaction because of Plaintiffs 



" Defendant claims that Banks never produced two (2) forms of identification. 
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outward appearance amounted to an extreme deviation from the ordinary standard of care (as 

outlined in Defendant's own policies and procedures adopted to serve its bank customers) to support 

a finding of wanton, willful and reckless disregard or conscious indifference for the rights of 

Plaintiff. These contentions present an issue of material fact which a trier of fact should resolve. 

D. Genuine Issues of Material Facts Exist as to Plaintiff's 42 U.S.C. § 1981 
Claim. 

The matter sub Judice involves a contract discrimination claim under 42 U.S.C. § 1981, 
which provides in part that: 

"All persons within the jurisdiction of the United States shall have the same right in 
every State and Territory to make and enforce contracts, to sue, be parties, give 
evidence, and to the full and equal benefit of all laws and proceedings for tiie security 
of persons and property as is enjoyed by white citizens, and shall be subject to like 
punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no 
other." 

"[T]he term 'make and enforce contracts' includes the making, performance, modification, 
and termination of contracts, and the enjoyment of all benefits, privileges, terms, and conditions of 
the contractual relationship" Id. at § 1981(b). Section 1981, however, as amended by the Civil 
Rights Act of 1991, specifically provides that "the term 'make and enforce contracts' includes the 
making, performance, modification, and termination of contracts, and the enjoyment of all benefits, 
privileges, term, and conditions of the contractual relationship." Id The legislative history of the 
Civil Rights Act of 1991 reveals that in amending section 1981, Congress reaffirmed the view that 
section 1981 is "a critically important tool used to strike down racially discriminatory practices in a 
broad variety of contexts." H. Rep. No. 1 02-40, pt. II, at 36 (1991), reprinted in 1991 U.S.C.C.A.N. 
694, 729 (Report of House Judiciary Committee on Civil Rights Act of 1991). Pursuant to its 
expansive view of section 1981, Congress intended the amended language in section 1981-in 
particular, the use of the phrase "benefits, privileges, terms and condhions" -to be an "illustrative 
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rather than exhaustive" list of the protected facets of the contractual relationship. See H. Rep. No. 
102-40, pt. I, at 92 (1991), reprinted in 1991 U.S.C.C.A.N. 549, 630 (Report of House Education and 
Labor Committee on Civil Rights Act of 1991); H. Rep. No. 102-40, pt. II, at 37 (1991), reprinted in 
1991 U.S.C.CA.N. 694, 730-31 (Report of House Judiciary Committee on Civil Rights Act of 
1991). The illustrative language was "intend[ed] ... to bar all race discrimination in contractual 
relations." H. Rep. No. 102-40, pt. I, at 92; H. Rep. No. 102-40, pt. II, at 37; cf. Harris v. Forklift 
Systems, Inc.,5\0 U.S. 17, 20, 1 14 S.Ct. 367, 126 L.Ed.2d295 (1993) {ciimgMeritor Savings Bank 
V. Vinson, All U.S. 57, 64, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986) (finding that the use, in section 703 
of Title VII of the Civil Rights Act of 1964, of the phrase "benefits, privileges, terms and conditions 
of the contractual relationship" "evinces a congressional intent to strike at the entire spectrum of 
disparate treatment")). The objective of this statue was to protect blacks and other minorities from 

private discrimination. 

The burden of proof in this case, as juxtaposed with Section 1981 employment discrimination 
cases, is distinct. In order to establish a prima facie case of racial discrimination, under McDonnell 
Douglas, a plaintiff must establish that (1 ) he is a member of a protected class, (2) he sought to enter 
a contractual relationship with the defendant, (3) he met the defendant's ordinary requirements to pay 
for and to receive services ordinarily provided by the defendant to other similarly situated customers, 
and (4) he was denied the opportunity to contract for goods or services that were otherwise afforded 
to persons outside of the protected class. Williams v. Staples, Inc. Ill F.3d 662, 667 (4th Cir.2004). 
In cases where there were no other customers with whom to compare the treatment that a plaintiff 
received, a plaintiff may also satisfy this fourth element by showing that he received services in a 
markedly hostile manner and in a manner which a reasonable person would find objectively 
unreasonable. Id. at 668, n. 5; see also Dobson v. Cent. Carolina Bank & Trust Co. , 240 F.Supp.2d 
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516, 520 (M.D.N.C.2003); Call^ood.. Dave & Buster's , Inc., 98 F.Supp.2d 694, 707 (D.Md.2000) 
(of note, Ca//woo Jhas been followed by the Second Circuit in Ltardo v. Denny's, Inc. , 270 F.3d 94 
(2001), as well as the Sixth Circuit in Christian v. Wal-Mart Stores. Inc., 252 F.3d 862, 872 

(2001)).'^ 



legitimate non-discriminatory reasons for the adverse treatment accorded to ^^'"''ff^^^;^^^^^ reasons are merely 

sufficient evidence to establish the existence °f « g«""'"« 'j^"^ Tis F Suoo 5 89 (D Md ?997) (citing Texas Dep', of 
pretexts for intentional discrimina,lon. ^;/™- ;,J;:f ^ "^j,^ the GUben! show both that 

CommuKity Affairs v. Burdine, 450 U.S. 248, 256 (1981 ). A P'^^'*'''"'^";"" motivated discrimination «rasthe actual reason for 
Dave & Buster's' proffered reason for disparate treatment ,s fll^'^ll'^^ZZlTSZZTng.on College, 57 F.3d 369. 
thedisparateormarkedlyhosti letreatrnent. See£v.« 951 F^Supp^a^^S^^^^^^^ 
378 (4th Cir.) (citing St. Mary's Honor Or v. Hicks, 509 U.b. 5Ul, 1 1 Ja.ct. z ,»^, 
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1. Plaintiff Is a Member of a Protected Class. 

It is undisputed that Plaintiff is an American of African heritage and a member of a protected 
class for purpose of 42 U.S.C. § 1981 protection. 

2. Defendant Intentionally Discriminated Against Plaintiff. 

The ultimate detemiination of "whether there was intentional discrimination against a 
protected class is considered a question of fact"; Plaintiff can satisfy its burden to show that BOA 
discriminated against him on the basis of race '^either directly by proving defendant acted with a 
discriminatory motive" or "directly by showing that [defendant]'s proffered reasons are pretextual." 
See Elmore v. Caspian, Inc., 58 F.3d 525, 530 (10th Cir, 1995). Plaintiffs showing of pretext 
constitutes evidence which allows a jury to infer discrimination. 

In this case there is direct and indirect evidence of discrimination. 

a. Defendant intentionally discriminated against Plaintiff. 

This is a classic consumer discrimination case, even under non-Callwood traditional 
standards of proof. Plaintiff was a bank customer with three accounts at the bank, and with money in 
these accounts. Plaintiff provided two valid forms of government identification to the teller 
sufficient in the first instance to secure her comfort level that the account belonged to him and that 
there was no fraud afoot. See Exs. D and F. Plaintiff answered all of the teller's questions when he 
was approached and told that he did not look like he owned his business. At that point, the climate 
changed in the bank and a cloud of hostility emerged against Plaintiff, which subjected him to a 
markedly hostile and adverse environment. His transaction was reversed whhout explanation. The 
bank refused to give him any money. The bank management sanctioned the bank supervisor's 
refusal and then further delayed the transaction by inviting him to be seated under the watchful and 
close supervision of bank security guard. Then the bank manager in a micro-investigative mode 
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spoke briefly with bank staff, but totally ignored Plaintiff, failing miserably to dignify his presence 
with a mere question or review of his identification. An apology was not even a remote possibility. 
Rather, he ordered his bank security to "get him out of here," as if he had no right to be there and had 
committed a crime. Clearly, the treatment accorded Plaintiff was markedly hostile. But it was also 
different than the treatment accorded the bank's white and Hispanic customers. 

The facts show a blatant illegal double standard in the form and content of BOA's treatment 
of Plaintiff. The Bank manager was an Hispanic, the teller at issue was an Hispanic, and Plaintiff 
submits that the intervening bank supervisor was also an Hispanic. According to BOA's head teller, 
white and Hispanic customers have from time to time become upset with tellers. {See Ex. H at 65: 
2 1 -22 and 66: 1 .) Further, whites and Hispanics have also from time to time raised their voices with 
tellers. Id. at 66:2-4. But, at no time has the bank security guard handcuffed a white or Hispanic 
depositor or customer inside the bank. Id at 66:5-8. Nor had the security guard handcuffed a white 
or Hispanic depositor who was loud or upset with a teller inside the bank or who was having a 
dispute with the teller. Id, at 66: 9-16. In fact, Elebesunu admits that Banks did not do anything 
when he was talking to either her or Fuentes that she thought was so wrong as a customer that he 
should have been arrested. (See id. at 68: 2-12.) 

Clearly, BOA treated Plamtiff differently than it treated its other non-black depositors. Based 
upon these facts. Plaintiff meets his burden of proof on this element and raises sufficient factual 
disputes for jury consideration. 



'^Neither Elebesunu, Jordan or Fuentes were disciplined for their involvement in the Banks^ transaction and subsequent arrest. Ex. H 
at 69' 9-18 Moreover, Elebesunu testified that to her knowledge there was no investigation of this incident, and that other than 
counsel, no one in the bank management or the corporate hierarchy ever inquired about what happened on that day to Banks. {See Ex. 
H at 70: 2-5.) 
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b. Defendant Did Not Have a Legitimate Non-Discriminatory Reason for 
Its Racially Discriminatory Treatment of Plaintiff. 

At issue is the bank's refiisal to complete Plaintiffs transaction, the imposition of a double- 
standard and the forced removal of Plaintiff from the bank because of Plaintiffs protest, which 
resulted in his arrest. The bank's proffered reason for not processing Plaintiffs transaction, that 
Banks failed to produce sufficient identification, lacks credence. 

As the Tenth Circuit noted: 

[A] showing of pretext is evidence which allows a jury to infer discriminatory 
intent. Consequently, because a jury may find illegal discrimination upon 
nothing more than a prima facie case and pretext, such a showmg at the 
summary judgment stage is sufficient to get the case to the jury. 

This conclusion flows directly from the Supreme Court's analysis in St. Mary 's Honor Center, where 

the Court observed that 'rejection of the defendant's proffered reason will permit the trier of fact to 

infer the ultimate fact of intentional discrimination." 509 U.S. 502, 1 1 3 S.Ct. 2742, 2749. This is 

precisely the case here. 

Defendant' s first argument is that the head teller, Elebesunu, was involved in this transaction 
and further, that she, like Plaintiff, is of African heritage. Defendant also notes in its motion that 
Plaintiff has alleged that the bank teller who intervened appeared to be white and/or Hispanic. Def.'s 
Mot. at 5, n. 2.'^ Plaintiff initially subscribed to Defendant's now questionable representation that 
Elebesunu was the individual who intervened in the Banks-Fuentes transaction. However, close 
scrutiny to the record raises significant doubts in this regard. A comparison of both Elebesunu and 
Fuentes- depositions reveal major and almost irreconcilable contradictions. Elebesunu testified in 
her deposition that she was the head teller, that it was a busy Saturday afternoon, and that she 
nonetheless listened to everything that was going on. She testified that she heard Banks' discussion 
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about 'Hhecheck" and the teller saymgthatthetransactionrequired two IDs. (5eeEx.^ 
further stated that she was servmg a customer at the time and was seated next to Ms. Fuentes. iSee 
iJ.at29,) There was, however, r.0 "check." Ex.Bat74.76. Elebesunu also testified that she "went 
over there to help [Fuentes] out and to see exactly what was going on." She stated that Fuentes, at 
thattime, only showedheronecounterdocument(i.e.,awithdrawal slip, butnotadeposit slip). Ex. 

H at 28-29. She also says that she asked Banks whether he had any other form of identification, and 

he said "no." Mat 29:8-10. 

Elebesunualso testified that she heardFuentes state to Plaintiffthat "we can'tcashthecheck, 

we need two IDs to cash a check." Id. at 31:20-22 and 32:1-8.'^ She also stated that she did not 
have any communication with Fuentes outside of the presence of Banks. (See id. at 39:1 1-14.) Most 
glaringly, Elebesunu stated that she had no knowledge as to whether Fuentes had approved the 
transaction prior.to her involvement and yes, the penultimate contradiction, that she did not tell 
Fuentes to reverse the transaction: 

Q. Did you ever tell her to reverse the transaction? 

A No If she cashed it, I did not see that part. When I was there it was because he was 
falsing his voice and I came around to give her that support that one ID is msuffic.ent. ... 

(Id at 40:7-9.) 

Q. Okay. And did you ever see Ms. Fuentes validate a check? 



= cannot be both White and Hispanic. It is ejementaiy that Hisp^ic i^^^^^^^^ 



" Defendant appears to suggest that one cannot t,e ^otn wnue ^u ->h— ■ ' p^^„,^^ ^.p Testimony: 

I explained to her what was going on." Ex. C at 37: 10-13. 
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A. I did not see. 

Q. Do you know if she ever validated it or tried to validate it? 

A. I honestly do not know. 

(Mat 62: 15-20.) 

It is indisputable that Fuentes had processed and approved the transaction. {See Ex. F.) The 

person who intervened indisputably reversed the transaction. Thus, Elebesunu should have had 

personal knowledge of both the approval and the reversal, however, she did not. As such, she put 

not only her credibility as to the factual occurrences at issue, but also her credibility as to whether it 

was actually her who intervened in the transaction, or someone else. 

Elebesunu has testified that she did not instruct Fuentes to make that reversal. A comparison 

of Fuentes' pertinent deposition is instructive: 

Q. And you were asking him questions? 

A. Yes. 

Q. And when you asked him questions, did he answer your questions? 

A. Yes 

Q. Okay? Did he say anything to you that would lead you to believe that the account was 
not his account? 

A. No. 

(Ex. Cat 46:7-15.) 



'* Invariably, but hopefully not, Defendant both could have presented this witness in lieu of another-given their same race defense. 
Based upon this record, it simply appears that Elebesunu was nol the intervenor. 
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Q. Ms. Fuentes, had you decided based upon your questioning Mr. Banks that you were 
going to make an exception for him? 

A. Yes. 

Q. Okay. And at that particular point, did you begin to process the transaction? 

A. Yes. 

Q. Did you complete processing the transaction? 

A. No. 

(Mat 47:14-22 -48:1). 

Q. Okay. Now, relative to Valentina (Elebesunu), Valentina came and talked to him. Did 
she tell him that he needed the two forms of identification? 

A. Yes. Yeah, she did. 

Q. Okay. And did she tell you to reverse the transaction? 

A. Yes, because she, she didn't make exceptions at that time 

(W. at 60:12-18.) 

According to Fuentes, Elebesunu did in fact intervene and did in fact reverse the transaction. 

Additionally, the evidence shows that the teller did approve the transaction based two forms of 
identification. {See Ex. F, which documents both the Rhode Island Drivers License and the 
Metropolitan Police ID as being acknowledged by Defendant during the transaction.) Moreover, the 
bank manager's treatment and forced removal of Banks was extreme and unnecessary; at no time did 
he respect Bank's rights as a customer or give any credence to his situation. Rather, he treated him 
as if he was indeed a trespasser and a common criminal. 
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Based upon this record, this court cannot give validity to Defendant's exaggerated factual 
allegations and contemptuous factual inconsistencies. When viewed in a light most favorable to 
Plaintiff, this record refutes Defendant's factual and legal arguments for summary judgment. In 
opposing a motion for summary judgment, "it is sufficient to allege some factual dispute between 
parties." Charles v. National Rehab. Hosp.,^o.9A-Ql\ (RMU), 1994 WL 874211, at 4 (D.D.C. 
Sept. 29, 1 994), aff d; 72 3d. 9.9 (D.C. Cir 1 995). The requirement is that there be no genuine issue 
of material fact. Here, there is more than a minor dispute of material fact. There are substantial 

factual discrepancies on major issues. 

CONCLUSION 
Based on the genuine issues of material facts raised by Plaintiffs facts and arguments. 
Plaintiff has amply demonstrated a contentious factual and legal record that defeats any possibility of 

summary judgment. 

WHEREFORE PREMISES CONSIDERED, Plaintiff respectl\illy requests that this Court 
enter an Order denying Defendant's Motion for Summary Judgment in its entirety, and request that 
he be granted all other relief to which he should be justly entitled. 

Respectfully submitted, 



/s/ 



Donald M. Temple [Bar #: 408749] 
TEMPLE LAW OFFICES 
1229 15th Street, N.W. 
Washington, D.C. 20005 
(202)628-1101 
(202) 628-1 149 (fax) 
ATTORNIiY FOR PLAINTIFF 
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